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IN THE COURT  OF  ADDITIONAL  SESSIONS JUDGE    
                        SONITPUR :: TEZPUR

         Criminal  Appeal  No. 21 (S-4) 2009.

Md. Fazar Ali    …..               Accused Appellant.

                        -   Versus  -

       
State of Assam           ….         Respondent.

        Present :   Shri  S. K. Sarma,AJS,
                                            Addl. Sessions Judge,
                                            Sonitpur, Tezpur.

Appearance  :

For  the  Appellant   :     Ms. D. Sinha,
               Advocate.

                                                        
 
For the State         :    Mr. D.C.Bora,

     Public Prosecutor. 
                                                     
Dateof Argument   :   01-11-2011 &

    11.11.2011.

Date of judgment :   22-11-2011.

                  J   U   D   G   M   E   N   T

1. This  appeal  has  been  preferred  by  the 
appellant  Fazar Ali   under section  374  of  the  Cr.P.C. 
against  the  judgment  and  order  dated  08.12.2009 
passed  by   the  learned  Assistant  Sessions   Judge, 
Sonitpur,  Tezpur    in   Sessions    Case  No.  33/2008 
under  section  457/376  I.P.C.  convicting   and 
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sentencing  the  accused/appellant  to under go RI for 2 
years and to  pay a fine of Rs.1,000/-  and  in  default 
of  payment  of  fine  to  suffer  simple  imprisonment 
for 3 months under section 457 IPC and to under go RI 
for 7 years and to pay a fine of Rs. 5,000/ and in default 
of payment of fine  SI for one year under section 376 
IPC. 

2. The prosecution story  in  nut-shell  is  that 
on  31.5. 07  one Ms. Jyotsnara Begum of  Bhojkhowa 
Chapari under Tezpur Police Station filed  a complaint 
before the Chief Judicial Magistrate, Sonitpur  alleging 
interallia that on the night of 30.5.07  at about 11 P.M. 
while  she was sleeping in the house of her brother-in-
law  Lal Miyan  then  accused persons namely Md. Fazar 
Ali  and  Waheb  Ali   entered  in  the  said  house  and 
threatened her with a Khukri and committed rape upon 
her. While she tried to resist the accused persons then 
she received injury on her  finger. Accused Waheb Ali 
also threatened the witness Maleka Khatoon by placing 
a Khukri on her neck, so, they could not raise alarm  but 
when the accused persons about to leave the place of 
occurrence  then   Maleka  khatoon  raised  alarm  and 
then  Jahura  Khatoon  and  Toota  Miyan  came  to  the 
place of occurrence and they saw the accused persons 
while they were leaving the place of occurrence.  The 
learned Chief  Judicial  Magistrate,  Sonitpur  forwarded 
the  complaint  to  the  O/C  Tezpur  Police  Station  to 
register  a  case  and  to  investigate  the  same. 
Accordingly,  a  case  was  registered  at  Tezpur   Police 
Station  being  Tezpur Police Station Case No.403/07 
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under  section  448/376/506/34  IPC  and   investigated 
the  case  and  after  completion  of   investigation 
submitted the charge-sheet under section  448/376/506 
of   I.P.C.   against  accused  Md.  Fazar  Ali  only.   The 
accused  person  stood  for  trial  and  the  learned  trial 
Court  below    committed  the  case  to  the  Court  of 
Sessions  after  furnishing  the  copy  as  the  case  is 
triable  by  Court  of  Sessions.   Thus  after  receipt  of 
the  case  on  committal   and after hearing    both 
sides  on  the  point  of  charge  and  there  being 
ground   for   presumption   that  the   accused   has 
committed  the  offence,  charge  U/S  457/376  of  IPC 
framed  and  explained  to him  to  which  he  pleaded 
not  guilty  and  claimed  to  be  tried  and   after 
completion   of   the   trial,   learned   Asstt.  Sessions 
Judge,  Sonitpur,  Tezpur  convicted  the  present 
appellant/accused   to   sentence   as    has   been 
mentioned  above.

3. Being  aggrieved  and  dissatisfied  with  the 
order   of   sentence,   present   appeal   has   been 
preferred  by  the  appellant mainly on the grounds that 
the  learned  trial  court  has  failed   to  consider  the 
material and important contradictory statements of the 
witnesses and that they are  not at all trust worthy. The 
learned  trial  court  at  the  time  of  passing  of  the 
judgment   did  not   discuss  the  vital  contradictory 
statements  of  witnesses   also  did  not  discuss   any 
points of argument or cross examination  as advanced 
by the defense  side nor the learned trial court applied 
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the  judicial  mind   in  the  time  of  passing  of  the 
judgment.      

4. I   have   heard   argument   of   learned 
counsel  for  both  sides  and  appreciate  the  evidence 
on  record.

5. Initiating  the  argument of  learned  counsel 
for  the  appellant Ms. Sinha  has  raised  the  following 
contentions :-

i) that  there  are  numbers  of  contradictory 
statements  of  the  witnesses  regarding  the 
occurrence and on other material points. The 
victim  Jyotsnara  Khatoon  in  her  evidence 
stated  that  on  the  night  of  the  incident 
while she was sleeping in the residence of 
her  brother-in-law   then  the  accused 
appellant  entered  therein  by  breaking  the 
door and committed rape on her and when 
she  raised  halla   then  her  sister-in-law 
Maleka Khatoon came  and lighted a lamp 
and she witnessed the incident. But Maleka 
Khatoon  in  her  evidence  stated  that  the 
lamp  was  lighted  before  coming  of  the 
accused appellant in their room. Moreover, 
in her  statement under section 161 Cr.P.C 
or 164 Cr.P.C.  the  victim never stated that 
she  identified the accused appellant in the 
light of the  lamp. 

ii) That P.W 1 in her evidence  stated that due 
to the sexual torture  she received injuries 
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on  her  private  part  but   the  P.W.  3  the 
Medical Officer who examined the so called 
victim in his evidence stated that he did not 
find any sign of suggest rape  nor any mark 
of  violence  on her  private  part  which  also 
not supported the version of the victim.

iii) that  all  the  witnesses  are  related  and 
interested  witnesses.  No  any  independent 
witness is examined by the prosecution side.

iv) That the  clothes used by the victim was not 
seized by the police and not sent to FSL for 
examination .

v) that the learned trial  court  did not discuss 
properly  the cross examination part  of  the 
witnesses  and thus completely brushed out 
the cross examination part  and thus caused 
grave  illegality   in  passing  the  impugned 
judgment   and  all  these  shows  that  the 
prosecution side  failed to prove the guilt of 
the  accused  beyond  all  reasonable  doubt 
and hence afore said judgment and order of 
conviction and sentence is  liable to be set 
aside. 

6. Learned  Public  Prosecutor  Mr.  D.C.Bora 
appearing for the state contended that the court is to 
consider the age of the accused and to decide whether 
the person of his age has the physical ability to  commit 
the offence of rape. There is no any forceful argument 
from the respondent side.
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7. Now,  in  view  of  evidence  on  record,  let 
us  appreciate  all  aspects  of  the  matter.

8. P.W. 1   Jyotsnara Khatoon is the victim  as 
well as the informant of this case. In her evidence she 
has   stated  the accused Fazar Ali is known to her. That 
on  the day of the  incident while  she was sleeping in 
the house of her brother-in-law Lal Miyan then at about 
11 P.M. the accused person entered in the said room by 
breaking the door and forcefully committed rape upon 
her. As she raised alarm then her sister-in-law Maleka 
Khatoon came and  lightened a lamp and seeing her 
the  accused  Fazar  fled  away  from  the  place  of 
occurrence. As Maleka Khatoon raised hue and cry then 
her brother-in-law Tuta Miyan and Jahura Khatoon came 
there. She has stated that Maleka Khatoon witnessed 
the incident. In cross examination she has stated that 
the accused ravished her for an hour and in the said 
incident her blouse was torned, her wearing clothes and 
bed sheet was stained by the semen of the accused. 
Though she had produced the same  before the police 
but  police  did  not  seize  the  same.  In  her  cross 
examination  she  has  stated  that  Fazar  was 
accompanied by one  Waheb and he gagged the mouth 
of Maleka.  In this context, Maleka Khatoon P.W.2 in her 
evidence stated that on the night of the incident she 
and Jyotsnara were sleeping in the same room but in 
different bed. At  about 11 P.M. Fazar Ali and Waheb Ali 
entered in the said room by breaking their house and 
waheb placed a Degar on her neck and accused Fazar 
committed rape on Jyotsnara. A lamp was lighten there 
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and in the light of the lamp she  saw the incident. As 
she raised hue and cry then the accused persons left 
place  of  occurrence.  Hearing  commotion  Tuta  Miyan 
and Jahura Khatoon came to the place of  occurrence 
and then Jyotsnara reported them about the incident.

9. Supporting  the  case  of  the  prosecution, 
P.W.4 Tuta Miyan who is the brother-in-law of the victim 
deposed that on the night of the incident at about 11 
P.M. hearing commotion he came to the residence of 
Maleka Khatoon  and there Jytsonara  told him  that two 
people come there and Fazar Ali committed rape on her 
and the another person fled away.

10. P.W.5 Jahura Khatoon has deposed that the 
accused  Fazar  Ali  belongs  to  her  village.  Jyostnara 
Khatoon is her neighbor. The incident took place about 
1 ½ years ago. On the night of the incident  at about 12 
P.M./1  A.M.  hearing  hue  and  cry  in  the  residence  of 
Jyostnara   she   came  out  from her  house  and  then 
Jyostanara pointing towards two persons told that they 
committed rape on her. She also stated that she saw 
that two persons  going towards the field but  she could 
not recognize them.

11. P.W.3  Dr. Ranjan Kr. Das  deposed that on 
31.5.2007 he was at Kanaklata Civil Hospital as Medical 
and Health Officer -1. On that day on police requisition 
he examined    one Msstt. Joshnara khatoon  and found 
the following- 
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Height 140 cm. Teeth- 16/16.Weight 35 KG
Secondary  sexual  character   well  developed.  Brest, 
Pubic   and  auxiliary  hair  well  developed.  Velva  and 
vegina developed and intact. Hymen absent. There are 
no marks of violence on the private  as well as other 
parts of the body.

Vaginal and smear for spermatozoa –absent.
X Ray was done on 2.6.07.
Epiphycial plate around right elbow joint and 

that of right wrist joint are completely fused with the 
corresponding shafts.

Epiphycial plate around eliac crest  are yet 
to be completely fused  with the corresponding ilium 
bones.

Opinion- 1. There are no sign that suggest 
rape.
2. There are no marks of violence on the 
    private as well as other parts of the body.
3. The age of the victim is above 18 years.
Ext. 1 is the Medical report.
Ext. 2 is the Radiological report.
Ext. 3 is the  X Ray plate.

12. In  cross  examination  he  has  stated  that 
Fusion of the eliac crost completes within 25 years .It 
may differ on the basis of climatic condition  and food 
habit etc.

13. P.W.  7  Ms.  M.B.  Sarmah  deposed  that  on 
4.6.07 she was at Tezpur as Judicial Magistrate 1st class. 
On that day as ordered by the CJM, Sonitpur,  Tezpur 
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she  recorded  the  statement  of  one  Josnara  Begum 
under section 164 Cr.P.C. in connection with GR Case 
No.915/2007.Ext. 6 is the case record of GR Case No. 
915/07. Ext. 6(1) is the order  Chief Judicial Magistrate 
dated 4.6.07. Ext. 6(3) is her order  and Ext. 7 is the 
statement  under  section  164  Cr.P.C.  In  cross 
examination  stated that the victim girl was produced 
by the  police  for recording her statement.  She has 
recorded her statement in her chamber. She has denied 
the suggestion that the statement was not voluntary. 

14. P.W. 6 Budheswar Bora is the investigating 
officer  of  this  case.  In  his  evidence deposed that  on 
31.5.07  he  was  the  attach  officer  at  Tezpur  Police 
Station.  On  that  day  the  then  O/C.  of  Tezpur  Police 
Station received  the Ejahar of Jyosnara Begum which 
was  forwarded  by  the  Chief  Judicial  Magistrate, 
Sonitpur.  After  receipt  of  the  same,  the  then  O/C 
registered a case and  entrusted him for investigation 
of  the  case.  Ext.  4  is  the  said  FIR.   Accordingly  he 
investigated  the  case.  He  went  to  the  place  of 
occurrence and recorded the statement of the  witness 
and  the  victim  was  sent  to  court  for  recording  her 
statement  under  section  164  Cr.P.C.  Her  medical 
examination was also done and  after completion of the 
investigated he had submitted charge sheet  against 
the accused FAzar Ali under section 448/506/376 of IPC. 
Ext. 5 is the charge sheet. 

15. Accused  Fazar Ali   in  his  statement  U/S 
313  of  Cr.P.C.  denied  the allegation and his plea is 
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that  the informant earlier  also instituted 10/12 cases 
against him. His wife had filed a case against Lal Miyan 
and he was a witness  in  that  case and only to  take 
revenge this case is filed against him.

16. In the instate case it is alleged that on the 
night  of  30.5.07  while  the  informant  Ms.  Jyotsnara 
Begum  was sleeping in the residence of her brother-in-
law  Lal  Miyan  then  at  about  11  P.M.  two  persons 
namely Md. Fazar Ali and Waheb Ali  entered in the said 
house  and   committed  rape  on  her.  P.W.1  in  her 
statement under section 164 Cr.P.C. stated that though 
two persons entered in the house but only   Fazar Ali 
committed  rape  on  her.  In  her  evidence  before  the 
court also  pointed towards the Fazar Ali only. She has 
stated that  on  the day of the  incident while  she was 
sleeping in the house of  her brother-in-law Lal  Miyan 
then at about 11 P.M. the accused Fazar Ali   entered in 
the  said  room  by  breaking  the  door  and  forcefully 
committed rape upon her. In cross examination she has 
stated that Fazar Ali was accompanied by one Waheb 
who gagged the mouth of Maleka.  Her version remains 
same while recorded   under section 164 Cr.P.C. and in 
her evidence before the court. In her statement under 
section 164 Cr.P.C stated that she was raped by Fazar 
Ali and  in her evidence in court also  fully corroborated 
her  statement  (Ext.7)  so  given  before  learned 
Magistrate. From her evidence it is  also found that the 
house of Lal Miyan consisting  only one room and there 
were  two  beds  and  from  the  evidence  of  Maleka 
Khatoon wife of the Lal Miyan it is   found that at the 
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time of the incident both of them  were sleeping in the 
same room but in different bed and as Jyostnara  raised 
alarm then in the light of lamp she saw that Fazar Ali 
was  committing   rape  on  Jyostnara  .Waheb  Ali  who 
accompanied Fazar Ali put a Degar on her neck and as 
she raised alarm then they left the place of occurrence. 
From  the  evidence  of  P.W.  4  it  is  also  found  the 
immediately after the incident he came to the place of 
occurrence hearing commotion and P.W. 1 reported him 
that she was raped by the accused Fazar Ali. They were 
cross  examined  by  the  defense  side  at  length  but 
failed to demolished their evidence and their evidence 
remains un rebuttable on material aspect.

17. It was assailed by the defense side that that 
there are numbers of contradictory statements of the 
witnesses  regarding  the  occurrence  and  on  other 
material  points.  As  deposed  by  the  victim  Jyotsnara 
Begum  when she raised halla  then her sister-in-law 
Maleka  Khatoon  came   and  lighted  a  lamp  and  she 
witnessed  the  incident.  But  Maleka  Khatoon  in  her 
evidence  stated  that  the  lamp  was  lighted  before 
coming of the accused appellant in their room. P.W.1  in 
her  statement under section 161 Cr.P.C or 164 Cr.P.C. 
never stated that she  identified the accused appellant 
in the light of the  lamp. After careful perusal of   the 
evidence on record, it is found that  the victim in her 
evidence  stated  that  Maleka  lighten  the  lamp  and 
Maleka stated that the light was lighten before entering 
the  accused  appellant  in  their  room  but  the  facts 
remains that they identified the accused  in the light of 
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the lamp. From the evidence of P.W. 4 also found that 
immediately after  the occurrence the victim reported 
him  that  accused  Fazar  Ali  committed  rape  on  her. 
Moreover, from the statement of the accused it is also 
found  that   10/12  numbers  of  case  were  going  on 
between them. So, under such circumstances, there is 
nothing to doubt about the identification of the accused 
and non mentioning about the lamp in  the   statement 
under section 161 Cr.P.C and 164 Cr.P.C.  of the victim 
is mere omission  and  such  discrepancies do not go to 
the root of the case.

18. The another thrust  of argument of learned 
defense counsel is  that the medical evidence has not 
supported the evidence of the victim. No any injury was 
found on her  private parts. But from the evidence of 
the victim it is found that she is a married women. So, 
injury may not be found in her private parts. Now, it is 
settled  position   of  law  that  in  the  case  of  sexual 
assault  the evidence of victim  needs no corroboration 
of any kind of  evidence  medical or otherwise In the 
case of  Gurmeet Singh reported in  (1996)2 SCC384  in 

para  21 Hon’ble  Supreme  Court  has   observed  as 
follows-

“If evidence of the prosecutrix inspires confidence, it 

must be relied upon  without seeking  corroboration of her  

statement in material particulars. If for some  reason  the 

Court  finds  it difficult to place  implicit reliance  on  her  

testimony,  it may  look  for  evidence,  which  may  lend  

assurance  to  her  testimony,  short  of  corroboration  
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required in the case   of an accomplice. The testimony of  

the prosecutrix must be appreciated in the background  of  

the entire case  and the Trial Court must  be alive  to its  

responsibility  and be sensitive while dealing  with cases  

involving  sexual  molestations.”      In  another  case 
Dwarika Bhuyan Vs  State of Assam  reported in (2007)1GLR  

282  in  para  18 the  Hon’ble  Gauhati  High  Court  has 
observed that  “----- a victim of sexual assault is  not an  

accomplice   and  her  evidence  needs  no  corroboration  

from any kind  of evidence, medical or otherwise, the facts  

remains that in order to enable a court to base, in  a case  

of sexual assault, conviction of an accused  on  the  sole  

testimony  of the  of the victim of assault, the court must  

be satisfied that the victim’s testimony  has withstood the 

test of cross-examination  and inspires  confidence  of the  

court.-----------”

19. In  the  instant  case  victim  P.W.1  in  her 
evidence stated that on  the day of the  incident while 
she was sleeping in the house of her brother-in-law Lal 
Miyan  then  at  about  11  P.M.  the  accused   Fazar  Ali 
entered  in  the  room  by  breaking  the  door   and 
forcefully  committed   sexually  intercourse  with  her 
against her will.  Her evidence is also supported by the 
P.W.  2  who  was  sleeping  in  the  same  room.  In  her 
evidence stated that  on the night of the incident she 
and Jyotsnara were sleeping in the same room but in 
different bed. At  about 11 P.M. Fazar Ali and Waheb Ali 
entered in the said room by breaking their house and 
Waheb placed a Degar on her neck and accused Fazar 
committed rape on Jyotsnara. A lamp was lighten there 
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and in the light of the lamp she  saw the incident. As 
she raised hue and cry then the accused persons left 
place of occurrence. P.W.4 Tuta Miyan also supporting 
the case of the P.W.1 deposed that on the night of the 
incident at about 11 P.M. hearing commotion he came 
to the residence of Maleka Khatoon   immediately and 
there  Jytsonara   told him  that she was raped by Fazar 
Ali. 

20. Ms. D. Sinha   the learned defence counsel 
further  contended that   all  the witnesses are related 
and interested witness and they can not be relied upon. 
But  only for the reason that the witnesses are related 
can not be the ground for discarding their evidence .As 
the incident took place in the mid night, so, under such 
a  situation  family  members  and  relatives  are  the 
probable  and  natural  witnesses.  I  have  carefully 
scrutinized their evidence. Though there is some minor 
discrepancies  in  their  evidence  but  it  does  not 
necessarily  affect  the  credibility  of  their  evidence 
because of their social status as a rustic village people. 

21. In  a    reported  case   (1994)  4  SCC  549 
Hon’ble Supreme Court has observed that  court may 
convict on the basis of evidence of solitary  witness if 
the  evidence  is  wholly   reliable,  may  acquit  if  it  is 
wholly unreliable and must look for corroboration if it is 
neither wholly reliable  nor wholly  unreliable.  In the 
present  case,  the  prosecutrix  is  found  to  be  wholly 
reliable.  Moreover  her  evidence  is  also  fully 
corroborated by the evidence P.W.2 and 4. 
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22. Regarding  the  submission   of  the  defense 
counsel  about the  non seizure of  article and   non 
sending  articles  for examination to the FSL  can not be 
the ground to discard the prosecution case  as  because 
the case is otherwise established by oral testimony.  In 
a reported case Ram Bihari V. State (1998) 4 SCC  517 
Hon’ble Supreme Court has observed that  in a case of 
defective investigation it would not be proper to acquit 
the accused  if the case is otherwise established. 

23. In  the  present  case,  the  evidence  of  the 
prosecutrix  as  well  as  other  evidence  on  record  are 
found  convincing   and  inspire  confidence  as  to  the 
authenticity of the evidence and I  find no any reasons 
to dis believe the prosecution case. 

24. From the evidence adduced by the victim P.W.1 
found that  on the night of the incident while she was 
sleeping in the residence of Lal Miyan, then at about 11 
P.M. accused Fazar Ali entered in the room by breaking 
the door and committed sexual intercourse with her by 
force which is also corroborated  by the P.W 2 and 4 
and the prosecution has been able to prove the charge 
under section 457/376 IPC  against accused Fazar Ali 
beyond all reasonable doubt  and I find that the learned 
trial  court  on  proper  consideration  and  adequate 
appreciation of the materials  on record convicted the 
accused/  appellant  under  section 457/376 of  IPC and 
there is no scope of interference in to the finding of the 
court below.  
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25. Accordingly,  the  order  of  conviction  and 
sentence passed by the learned Asstt. Sessions Judge, 
Sonitpur in Sessions Case No. 33/2008   is up held and 
the appeal is dismissed.

26. Accused/appellant   Fazar  Ali  is  directed  to 
appear before the learned trial Court to serve out the 
sentence.

27. Return  the  LCR  along  with  a  copy  of  this 
judgment to the court below.

28. Given  under  my  hand  and  seal  of  this 
Court  on  this  22nd  day  of  November, 2011.

 

                                                                  (S. K.  Sarma )
                                                            Addl. Sessions Judge,
                                                               Sonitpur, Tezpur. 
 
Dictated and  
Corrected by me.

      (S. K.  Sarma )
 Addl. Sessions Judge,
    Sonitpur, Tezpur.


